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A California Nonprofit Mutual Benefit Corporation 
10724 River Road, P.O. Box 128, Hood, CA 95639 

deltalegacycommunitiesinc@gmail.com 

 

October 15, 2020                                                                                             Via email 

 

 

Karla Nemeth, Director 

Department of Water Resources 

1416 9th Street 

Sacramento, CA 95814 

 

Keely Martin Bosler, Director 

Department of Finance 

State Capitol 

Sacramento, CA 95814 

 

Re: Objection to DWR’s $9.4 million loan to the Delta Conveyance Design and 

Construction Authority 

 

Dear Director Nemeth and Director Bosler, 

On September 17, 2020, Delta Legacy Communities, Inc. (“DLC”) sent a formal objection to the 

Department of Water Resources (“DWR”) signing Amendment #4 to the Amended and Restated 

Joint Exercise of Powers Agreement (“JEPA”) between the Department of Water Resources and 

the Delta Conveyance Design and Construction Authority.1  

Following our letter of objection, DWR and the Department of Finance (“DOF”) apparently 

found an “accounting error” and are proposing to reduce the amount loaned to the Delta 

 
1 Amendment No. 4 to Amended and Restated Joint Exercise of Powers Agreement 

Between the Department of Water Resources, State of California and the Authority. Available at 

https://www.dcdca.org/pdf/2020-09-17-DCABoardMeetingPkgVF.pdf, p. 21-23. 

mailto:deltalegacycommunitiesinc@gmail.com
https://www.dcdca.org/pdf/2020-09-17-DCABoardMeetingPkgVF.pdf
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Conveyance Design and Construction Authority (“DCA”) to $9.4 million, for a total of $43.2 

million since June of 2019. DWR and the DCA are now proposing to execute a revised 

Amendment #4 to the Amended and Restated Joint Exercise of Powers Agreement between the 

Department of Water Resources and the Delta Conveyance Design and Construction Authority2  

(“revised Amendment #4 to the JEPA.”)  

DLC objects to the complete lack of transparency by DWR and DOF with respect to the 

“accounting error,” and the failure to respond to the questions or requests for inspection of 

records in DLC’s September 17, 2020 letter. 

DLC continues to assert, based on information and belief, that DWR does not have sufficient 

legally available funds for a $9.4 million loan to the DCA. 

(1) The State Water Resources Development System has insufficient available revenues to 

pay for a $9.4 million loan to the Delta Conveyance Design and Construction Authority 

for the Delta Conveyance project. 

(2) The Department of Water Resources has not complied with applicable laws in approving 

the DCA’s draft conceptual design for the Delta Conveyance project for further 

development and permitting. 

Since DLC sent the September 17, 2020 letter to DWR and DOF, DLC has found new 

information supporting these assertions. DLC staff located the most recent State Water 

Resources Development System Comprehensive Annual Financial Report on the Municipal 

Securities Rulemaking Board’s Electronic Municipal Market Access (“EMMA”) website.3 

DLC continues to assert that it would be an abuse of discretion by DWR to advance funds to the 

Delta Conveyance Design and Construction Authority under these circumstances, or for the 

Department of Finance (“DOF”) to approve such an expenditure. The details below support 

DLC’s continued assertions. 

I. The Department of Water Resources has insufficient available revenues to pay for a 

$15 million loan to the Delta Conveyance Design and Construction Authority. 

The Governor’s budget shows appropriations for the Department of Water Resources (“DWR”) 

under budget code 3860. The detailed budget for DWR shows DWR’s Delta Conveyance 

Program under budget code 3240, “State Water Resources Development System.” 4 The 

Governor’s budget shows the following funds under 3240 State Water Resources Development 

System: 5  

 
2 Revised Amendment No. 4 to Amended and Restated Joint Exercise of Powers Agreement 

Between the Department of Water Resources, State of California and the Authority, in the Delta 

Conveyance Design and Construction Authority’s October 15, 2020 Board meeting packet, 

https://dcdca.org/wp-content/uploads/2020/10/2020-10-15-DCA-Board-Pkg-V.F-1.pdf, p. 18-20. 
3 https://emma.msrb.org/ 
4 Governor’s 2020-2021 budget, Detail for Natural Resources 3860 – Department of Water Resources. 

http://www.ebudget.ca.gov/2020-21/pdf/GovernorsBudget/3000/3860.pdf, p. 4. 
5 Ibid, p. 5. 

https://dcdca.org/wp-content/uploads/2020/10/2020-10-15-DCA-Board-Pkg-V.F-1.pdf
https://emma.msrb.org/
http://www.ebudget.ca.gov/2020-21/pdf/GovernorsBudget/3000/3860.pdf
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0502 California Water Resources Development Bond Fund  

0507 Central Valley Water Project Revenue Fund  

0995 Reimbursements 

3210 Davis-Dolwig Account, California Water Resources Development Bond Fund.  

The Governor’s budget cites the following statutes as authority for appropriations for Section 

3240: Water Code §§ 11100-12017, §§ 12899-12899.11, §§ 12930-12944.6  

But as explained below, the only fund listed under the State Water Resources Development 

System that could have sufficient available revenues to pay for Delta Conveyance planning and 

permitting is 0995 Reimbursements. The Department of Water Resources has not signed an 

agreement with State Water Project contractors for reimbursement of Delta Conveyance 

implementation and permitting costs, so it would appear that there are no reimbursements 

available for DWR to loan to the Delta Conveyance Design and Construction Authority. 

 

A.  The California Water Resources Development Bond Fund does not have sufficient 

revenues to pay for DWR’s Delta Conveyance Program. 

 

The California Water Resources Development Bond Fund was created by the California 

Water Resources Bond Act, also known as the Burns-Porter Act. (Wat. Code §§ 12930 et. 

seq.) Revenues deposited in the California Water Resources Development Bond Fund (Wat. 

Code § 12935) are subject to the pledge and priority provisions of the Burns-Porter Act (Wat. 

Code § 12937(b).) 

The Department of Finance has also not complied with Water Code § 12938.2 for the 2020-

21 Governor’s budget. We request that the Department of Finance do so before DWR signs 

the revised Amendment #4 to the JEPA and notify all interested parties. 

Given the condition of the State Water Project dams, including Oroville Dam and the state 

share of San Luis Dam, all revenues from the State Water Project must go first to the 

payment of “maintenance and operation” of the existing State Water Project facilities, and 

“replacement of the parts thereof.” There are no “surplus revenues” available for the 

planning, design and permitting of new facilities under Priority 4 of Water Code section 

12937(b). 

In addition to risking lives, the maintenance issues with State Water Project dams and 

reservoirs subject state taxpayers to enormous economic risks. As reported in the State Water 

Resources Development System Comprehensive Annual Financial Report for Fiscal Years 

ending in June 2019 and 20187  (“SWRDS CAFR for FY ending 2010 and 2018”), the 

 
6 Ibid, p. 2. 
7 State Water Resources Development System, Comprehensive Annual Financial Report for the Fiscal 

Years Ended June 30, 2019 and 2018, p. 92-93.  https://emma.msrb.org/SS1387821-SS1072344-

SS1487855.pdf. 

https://emma.msrb.org/SS1387821-SS1072344-SS1487855.pdf
https://emma.msrb.org/SS1387821-SS1072344-SS1487855.pdf
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Metropolitan Water District of Southern California asserted in October 2019 “that a 

provision in the Water Supply Contracts precludes the System from seeking reimbursement 

from the Water Contractors for their allocated share of claims and damages related to the 

control, carriage, handling, use, disposal or distribution of System water prior to the delivery 

of water to the Water Contractors.”  

Risk Management Solutions, Inc., a risk assessment company in Newark, simulated the 

Oroville Dam inundation area, and estimated that there was $21.8 billion in damageable 

property in the inundation area.8 Dam inundation is only covered by flood insurance. Most 

urban properties are protected by certified levees, and do not have flood insurance. Under the 

Paterno decision,9 the State of California could be liable for inverse condemnation of 

properties flooded by dam failure. 

DLC continues to assert that it would be an abuse of discretion for the Department of Water 

Resources to designate or use funds in the California Water Resources Development Bond 

Fund for the Delta Conveyance Program, or for the Department of Finance to approve such 

use. 

B. The Central Valley Project Revenue Fund does not have sufficient revenues to pay for 

DWR’s Delta Conveyance Program. 

The Central Valley Project Revenue Fund is managed under the Central Valley Project Act 

(Wat. Code §§ 11100 et. seq.) Under the Central Valley Project Act, DWR is required to 

collect sufficient revenue “so as to at all times provide revenue which will afford sufficient 

funds to pay all costs of operation and maintenance of the works authorized by this part, 

together with necessary repairs and replacements thereto,” as well as the interest and 

principle on the CVP revenue bonds. (Wat. Code § 11455.) 

The sections of the California Aqueduct south of “a reservoir near Los Banos in Merced 

County” were constructed under the Central Valley Project Act, as were associated facilities 

for “generation and transmission of electrical energy.” The State Water Project contracts 

describe these facilities as the “Project Transportation Facilities.”10  

DWR collects funds to pay for operation and maintenance of the Project Transportation 

Facilities through the Transportation Charge in the State Water Project contracts.11 DWR’s 

Delta Conveyance Project is not part of the Project Transportation Facilities in the State 

Water Project Contracts, as defined in Section 1(i.) Revenues from the Transportation Charge 

 
8 Holly Widen, Risk Management Solutions, Inc., What if the Oroville Dam had collapsed completely? 

https://www.rms.com/blog/2017/03/03/what-if-the-oroville-dam-had-collapsed-completely. 
9 Paterno v. State of California (1999) 74 Cal.App.4th 68, 87 Cal.Rptr.2d 754. 
10 State Water Project contracts, Section 1 (i). 
11 State Water Project contracts, Section 23. 

https://www.rms.com/blog/2017/03/03/what-if-the-oroville-dam-had-collapsed-completely
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are also currently insufficient to pay for repairs for subsidence on the California Aqueduct, 12 

and DWR has asked for taxpayers to pay the cost.13  

 

There are thus insufficient revenues from the Central Valley Project Revenue Fund to pay for 

DWR’s Delta Conveyance Program, because revenues are collected solely for Project 

Transportation Facilities, and the revenues are currently insufficient to meet the requirements 

of Water Code section 11455.  

 

DLC continues to assert that it would be an abuse of discretion for the Department of Water 

Resources to designate or use funds from the Central Valley Project Revenue Fund for the 

Delta Conveyance Program under these circumstances. DLC requests that the Department of 

Water Resources cease and desist from attempts to use taxpayer funds to pay for 

maintenance, repairs or replacement of the California Aqueduct, in knowing and willful 

violation of Water Code section 11455.  

 

Furthermore, the disclosure for DWR’s August 2020 Central Valley Project revenue bond 

issuance indicates that DWR is capitalizing $29.3 million in interest costs for CVP revenue 

bonds.14 This appears to be in violation not only of Water Code section 11455, but also of 

Water Code section 11761, which enumerates the sole purposes for which Central Valley 

Project revenue bond proceeds may be used. With respect to interest, Water Code section 

11761(e), mandates that Central Valley Project revenue bond proceeds may only be used for 

 

The payment of interest becoming due and payable on bonds prior to and during the 

period of actual construction and for the period of one year after the completion of 

construction. 

 

DLC requests that the Department of Water Resources cease and desist from capitalizing 

interest on CVP revenue bonds, in knowing and willful violation of Water Code section 

11455 and Water Code section 11761(e). 

 

DLC further requests that DWR comply with mandated accounting and transparency 

provisions of the Central Valley Project Act. The Central Valley Project Act (Wat. Code § 

11419) requires that 

The department shall keep full and complete accounts concerning all matters and things 

relating to the project and annually shall prepare balance sheet and income and profit and 

loss statements showing the financial condition of the project. 

 
12 California Department of Water Resources, California Aqueduct Subsidence Study, June 2017.  

https://water.ca.gov/-/media/DWR-Website/Web-Pages/Programs/Engineering-And-

Construction/Files/Subsidence/Aqueduct_Subsidence_Study-Accessibility_Compatibility.pdf. 
13 Senator Diane Feinstein, Restoration of Essential Conveyance Act, S. 3811. Available at 

https://www.congress.gov/116/bills/s3811/BILLS-116s3811is.pdf. 
14 State of California Department of Water Resources Central Valley Project Water System Revenue 

Bonds Series BB and BC, August 2020. https://emma.msrb.org/SS1393885-SS1084420-SS1492494.pdf, 

pdf p. 26. 

https://water.ca.gov/-/media/DWR-Website/Web-Pages/Programs/Engineering-And-Construction/Files/Subsidence/Aqueduct_Subsidence_Study-Accessibility_Compatibility.pdf?la=en&hash=8B822EF535EACA58D36F2E65624AD5CF393E0BE7
https://water.ca.gov/-/media/DWR-Website/Web-Pages/Programs/Engineering-And-Construction/Files/Subsidence/Aqueduct_Subsidence_Study-Accessibility_Compatibility.pdf?la=en&hash=8B822EF535EACA58D36F2E65624AD5CF393E0BE7
https://www.congress.gov/116/bills/s3811/BILLS-116s3811is.pdf
https://emma.msrb.org/SS1393885-SS1084420-SS1492494.pdf
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The Central Valley Project Act (Wat. Code § 11420) further requires that  

All books and papers pertaining to matters provided for in this part shall at all reasonable 

times be open to the inspection of any party interested or any citizen of the State. 

DLC requests that DWR provide all annual balance sheets and associated ledgers for the 

Central Valley Project for the last 5 years for inspection by DLC, as well as copies of all 

contracts signed under the Joint Exercise of Powers Agreement with the Delta Conveyance 

Design and Construction Authority and Amendments #1, #2, and #3 of that agreement, 

before DWR signs the revised Amendment #4 to the JEPA. Please respond to this request by 

October 22, 2020.  

C. Funds appropriated by the legislature for the Davis-Dolwig costs of existing SWP 

facilities should not be redirected to pay costs of DWR’s Delta Conveyance Program. 

The Davis-Dolwig Account of the California Water Resources Development Bond Fund is 

managed under the Davis-Dolwig Act (Wat. Code §§ 11910 et. seq.) Under the Davis-

Dolwig Act, the cost of State Water Resources Development System (“SWRDS”) fish and 

wildlife enhancements and recreation is non-reimbursable by SWP contractors. According to 

a 2009 report by the Legislative Analyst’s Office, DWR has allocated about 3% of State 

Water Project operations costs, and about 6% of capital costs are allocated to fish and 

wildlife enhancement and recreation under the Davis-Dolwig Act.15 The 2009 LAO report 

concluded that DWR had over-allocated SWP costs to Davis-Dolwig purposes.16 

In December 2005, 27 State Water Contractors filed notices contesting SWP charges, 

including charges for interest on CVP revenue bonds used to pay Davis-Dolwig costs. 

According to the SWRDS CAFR for FY ending 2010 and 2018,17 

The System rectified the situation by restating past bills to provide appropriate credits 

back to the Water Contractors for the contested charges and taking other actions to pay 

for the costs of the recreation and fish and wildlife enhancement portion of System 

facilities with sources other than charges to the Water Contractors.  

In the 2009-2010 Budget, the Governor proposed an annual appropriation of $7.5 million to 

DWR for Davis–Dolwig costs from the Harbors and Watercraft Revolving Fund (mainly 

funded from boating–related fees and gas–tax revenues). 18 The legislature enacted an annual 

appropriation of $7.5 million for “costs of State Water Resources Development System, as 

described in Section 12931, facility operations, maintenance, and capital costs attributable to 

 
15 Legislative Analyst’s Office, Reforming Davis-Dolwig: Funding Recreation in The State Water 

Project, March 19, 2009.  https://lao.ca.gov/2009/rsrc/Reforming_Davis-Dolwig/Davis-

Dolwig_030909.pdf 
16 Ibid, p. 3. 
17 State Water Resources Development System, Comprehensive Annual Financial Report for the Fiscal 

Years Ended June 30, 2019 and 2018, op. cit., p. 92. 
18 Described in the Legislative Analyst’s Office Report for the 2009-2010 budget, “The Davis–Dolwig 

Act: Fundamental Reform Required.” https://lao.ca.gov/analysis_2009/resources/res_anl09004003.aspx 

https://lao.ca.gov/2009/rsrc/Reforming_Davis-Dolwig/Davis-Dolwig_030909.pdf
https://lao.ca.gov/2009/rsrc/Reforming_Davis-Dolwig/Davis-Dolwig_030909.pdf
https://lao.ca.gov/analysis_2009/resources/res_anl09004003.aspx
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recreation and fish and wildlife enhancement as provided for in Section 11914.” (Wat Code § 

11913.1(c).)  

According to the SWRDS Comprehensive Annual Financial Report, the Department of 

Water Resources has also signed Tolling and Waiver Agreements which “tolls (i.e.suspends) 

until December 31, 2021 the running of the time period and statute of limitations for filing by 

the Water Contractors of (1) protests regarding the System’s bills to the Water Contractors 

for the years 2007 through 2022, (2) claims arising from the System’s revisions to prior year 

invoices that were made to adjust for improper charges to the Water Contractors for 

recreation and fish and wildlife enhancement costs, and (3) certain other specified claims.” 

Given that these claims are tolled, any funds appropriated from the Davis-Dolwig account for 

general tunnel planning could result in redirection of costs to the general fund. 

Given the dire state of the general fund, it would be an egregious abuse of discretion for the 

Department of Water Resources to redirect funds allocated by the legislature to resolve 

Davis-Dolwig claims by the State Water Project Contractors to pay for the Delta tunnel 

planning and engineering design. 

The Central Valley Project Act provides that certain units may be constructed, maintained, 

and operated by DWR “separate and apart” from other units (Wat. Code § 11260, quoted in 

Warne v. Harkness (1963) 60 Cal.2d 579, 583.) Redirecting funding provided by the 

legislature for Davis-Dolwig costs for existing State Water Resources Development System 

facilities does not keep construction of DWR’s Delta Conveyance “separate and apart” from 

funding for the existing State Water Project facilities.  

DLC hereby objects to any redirection by DWR or DOF of funds appropriated by the 

legislature for payment of Davis-Dolwig costs for existing State Water Project facilities. 

DLC further asserts that, with respect to the Delta Conveyance project design, any funds 

from the Davis-Dolwig Account must be spent solely for the statutory purposes in the Davis-

Dolwig Act (Wat. Code section 11914.) DLC requests that DWR and/or DOF provide 

detailed accounting of any funds proposed to be expended from the Davis-Dolwig Account 

to DLC, prior to signing the revised Amendment #4 to the JEPA. 

D. DWR should not redirect general fund appropriations or general obligation bond 

proceeds to the Delta Conveyance project. 

The Governor’s 2020-21 budget does not show any other budget allocations for Delta 

Conveyance planning and engineering design. 

Given the dire situation of the state budget, it would be an egregious abuse of discretion for 

the Department of Water Resources to redirect general funds appropriated by the legislature 

for other purposes to the Delta Conveyance project. It would also be contrary to the intent of 

the legislature that the water contractors pay for the “costs of the environmental review, 

planning, design, construction, and mitigation ... required for the construction, operation, and 

maintenance of any new Delta water conveyance facility.” (Wat. Code § 85059(a).) 
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DLC objects to DWR’s use of any general fund appropriations or general obligation bond 

proceeds for the Delta Conveyance project, without explicit appropriation by the legislature. 

II. The Department of Water Resources has not complied with applicable laws in 

approving the draft conceptual design for the Delta Conveyance project for further 

development and permitting. 

The Central Valley Project Act requires that DWR design any works that will be constructed 

under the Act. (Wat. Code § 11551.) Most importantly, in siting facilities, DWR must comply 

with Delta Plan Policy DP P2, “Respect Local Land Use in Siting Water or Flood Facilities or 

Restoring Habitats.” Delta Plan Policy DP P2 requires DWR to “avoid or reduce conflicts with 

existing or future land use” in siting water facilities, including the Delta Conveyance project 

facilities. Delta Plan Policy DP P2 also mandates that DWR consider comments by local 

agencies and the Delta Protection Commission on how to “avoid or reduce conflicts with existing 

or planned future land uses … when feasible.” 

DLC hereby incorporates in full DLC’s June 29, 2020 letter to the Secretary of Natural 

Resources regarding DWR’s compliance with Delta Plan Policy DP P2, and DLCS’s September 

11, 2020 letter to the Department of Water Resources regarding DWR’s compliance with due 

process in implementation of Delta Plan Policy DP P2. 

DLC further objects to the assertion by DWR and the DCA that approval of revised Amendment 

#4 to the JEPA is not subject to the California Environmental Quality Act (CEQA).  The 

resolution in the DCA’s October 15, 2020 Board meeting packet states19,  

 

the approval of the Amendment is not subject to the California Environmental Quality 

Act (CEQA) because the approval does not constitute a “project” subject to CEQA and 

will not result in a direct or reasonably foreseeable indirect physical change in the 

environment. (State CEQA Guidelines, § 15060, subd. (c)(2)-(3); see also Pub. Resources 

Code, § 21065; State CEA Guidelines, § 15378.) The approval of the Amendment is 

further not a “project” subject to CEQA because it relates to government fiscal activities 

and does not commit the DCA to any activity that may result in a potentially significant 

physical impact on the environment. (State CEQA Guidelines, § 15378, subd.(b)(4).) 

Alternatively, the approval of the Amendment is exempt from CEQA as it relates to 

information collection activities and feasibility and planning studies. (State CEQA 

Guidelines, §§ 15306, 15262.). 

 

DWR and the DCA have signaled their intention to undertake the Delta tunnel project no matter 

the results of DWR's CEQA review of alternatives. DWR and the DCA have selected the 

locations of the project's intakes, and the main remaining decisions on the project appear to be a 

choice between potential main tunnel routes and whether to build a second southern forebay. The 

 
19 Delta Conveyance Design and Construction Authority, October 15, 2020 Board Meeting Packet, 

Resolution #20-xx, Authorize the President to Execute An Amendment to the Joint Exercise of Powers 

Agreement and Adopt Related CEQA Determination, https://dcdca.org/wp-

content/uploads/2020/10/2020-10-15-DCA-Board-Pkg-V.F-1.pdf, p. 22-23.  

https://dcdca.org/wp-content/uploads/2020/10/2020-10-15-DCA-Board-Pkg-V.F-1.pdf
https://dcdca.org/wp-content/uploads/2020/10/2020-10-15-DCA-Board-Pkg-V.F-1.pdf
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DCA’s September 2020 engineering schedule20 shows development of a “Building Information 

Model,” which is a 3D virtual model of a project with detailed specifications for project 

construction.21  

Thus, approval of the revised Amendment #4 to the JEPA constitutes funding of a definite course 

of action. It is clear that DWR's future CEQA review will be nothing more than a post-hoc 

rationalization for decisions that have already been made. This violates CEQA. Save Tara, 45 

Cal.4th at 130; Laurel Heights Improvement Assn. v. Regents of University of California (1988) 

47 Cal.3d 376. For this reason, DLC objects to DWR and the DCA signing the revised 

Amendment #4 to the JEPA. 

Thank you for your consideration of our objections and associated requests, and we look forward 

to your written response by October 22, 2020. 

Sincerely, 

 

/s/ Dan Whaley 
 

Dan Whaley, Chair 

Delta Legacy Communities, Inc. 

 

 

/s/ Dave Stirling 
 

Dave Stirling, Vice Chair 

Delta Legacy Communities, Inc. 

 

cc:  

Ken Bogdan, Senior Staff Counsel, Office of Chief Counsel, Department of Water Resources 

Carrie Buckman, Environmental Program Manager for Delta Conveyance, Department of 

Water Resources 

Kathryn Mallon, Executive Director, Delta Conveyance Design and Construction Authority 

Governor Gavin Newsom 

The Honorable Wade Crowfoot, Secretary of Natural Resources 

Thomas Gibson, Deputy Secretary and Special Counsel for Water, Natural Resources 

Agency 

 
20 Delta Conveyance Design and Construction Authority, September 17, 2020 Board Meeting Packet, 

Agenda Item 7c, Section 7, Program Initiation Schedule, p. 41. Available at 

https://www.dcdca.org/pdf/2020-09-17-DCABoardMeetingPkgVF.pdf. 
21 See, for example, AutoDesk, Designing and Building Better With BIM. Available at 

https://www.autodesk.com/solutions/bim. 

https://www.dcdca.org/pdf/2020-09-17-DCABoardMeetingPkgVF.pdf
https://www.autodesk.com/solutions/bim

